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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

This case arises from the efforts of Petitioners Sable Offshore Corp. and Pacific Pipeline
Company (together, “Sable”) to restart a pipeline that ruptured in 2015, causing a catastrophic oil
spill at Refugio State Beach Park. Under the guise of meritless “national security” and “trade
secret” concerns, Sable seeks to conceal information from the public regarding the vulnerabilities
of the pipeline and the risks of bringing it back online. But Sable appears to misunderstand the
limited nature of a reverse-PRA action. To prevail, it must show that some law prohibits the
California Department of Fish and Wildlife (“CDFW?”) from disclosing the information that
Sable redacted from its Integrated Contingency Plan (“ICP”). Sable fails to do so. Sable
likewise fails to point to any credible, imminent harm that would warrant injunctive relief, while
ignoring the harmful effect an injunction would have on the public’s ability to engage in a
number of public processes. Because Sable has thus not met its burden to show both a likelihood
of prevailing on the merits and that the potential interim harms here weigh in favor of enjoining
CDFW, the Court must reject Sable’s request for a preliminary injunction.

I1. FACTUAL BACKGROUND

On May 19, 2015, a Plains All-American pipeline carrying crude oil ruptured at Refugio
State Beach Park, releasing nearly 3,000 barrels (or 123,228 gallons) of oil into the Pacific
Ocean. (Request for Judicial Notice (“RJN”), Exhibit A, pp. 3, 14.) The spill was catastrophic.
It closed public parks and beaches, killed and injured wildlife, shut down fisheries, and destroyed
sensitive habitats and cultural resources. (/d. at Exhibit C, p. 3.)

Upon investigation, the Pipeline Hazardous Materials Safety Administration (“PHMSA™)
determined that the rupture in the pipeline (known as “Line 901”) was a result of “progressive

external corrosion,” and that the pipeline’s cathodic protection system — intended to prevent
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such corrosion — had failed. (RJN, Exhibit A, pp. 3, 14.) It also noted that the cathodic
protection system, while typically effective for non-insulated pipelines, causes increased
anomalies and problems with insulated lines. (/d. at p. 13.) In fact, PHMSA found that the
metal loss on the pipeline ranged from 40% to more than 80%. (Id.) And, as relevant here,
PHMSA found that the ICP that encompassed Line 901 was deficient, as it failed to identify the
culvert through which the oil reached the Pacific Ocean. (/d. at pp. 4, 17.)

Shortly after the spill, Line 901 and its counterpart, Line 903 (together, the “Las Flores
Pipeline System”), were emptied, purged, and idled, and remain idle to date. (/d. at pp. 3, 6.)
Notably, PHMSA also found extensive corrosion issues with Line 903, which, like Line 901, is
buried and insulated. (/d. at 13.) PHMSA ultimately determined that Line 903, too, lacks
effective protection against corrosion. (See id.)

When active, the pipelines service the Santa Ynez Unit, which is an oil production unit
consisting of three offshore platforms and onshore processing facilities in Las Flores Canyon
(the “SYU™). (Id. at pp. 4-5.) Without the pipelines, the SYU has been inoperable.

On February 14, 2024, nearly nine years after the Refugio Oil Spill, Sable — a new,
unproven, and financially vulnerable entity — acquired the SYU and its associated assets. It also
acquired the Pacific Pipeline Company, and with it, the defunct Las Flores Pipeline System.

As part of its efforts to bring the SYU back online, Sable plans on restarting, rather than
replacing, the compromised pipelines. Equally troubling is the waiver that Sable is seeking from
the Office of the State Fire Marshal (“OSFM”), which assumed regulatory oversight of the
pipelines through a Consent Decree. (RSJ, Exhibit B, Appx. B, D.) Pursuant to the Consent
Decree, Sable is seeking a waiver “for the limited effectiveness of cathodic protection” on the
pipelines. (/d. at Appx. B.) Sable has publicly stated that it intends to restart the pipelines as

soon as next month. (RJN, Exhibit D, p. 2.)
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Should Sable proceed in this fashion, another spill is not a matter of if, but when.
According to Santa Barbara County, restarting the compromised pipelines will result in a spill
every year, and a rupture every four years. (Declaration of Ryan Smith, Exhibit C, p. 5.6-79.)
The County estimates that another rupture could be nearly twice the size of the 2015 spill. (/d.)

As part of its effort to restart Lines 901 and 903, Sable submitted an ICP to CDFW for
approval, as required by law. (Declaration of Steven P. Rusch, Exhibit A.) The purpose of the
plan is to provide procedures for addressing emergencies, including oil spills. (/d. at p. 1-5.)

Sable also submitted to CDFW applications for Certificates of Financial Responsibility
(“COFR”) to operate the SYU. (See Declaration of Jeremy Frankel, Exhibit C.) In the
applications, Sable claims that the reasonable worst case spill volume (“RWCSV?”) for the
existing pipelines is only one barrel (or forty-two gallons). (See id. at pp. 2, 7, 16, 19.) Needless
to say, these highly questionable claims deeply troubled the Environmental Defense Center
(“EDC”). As relevant here, it renewed EDC’s interest in further understanding the risks that the
pipelines pose and Sable’s methodology for determining a worst case oil spill.

Accordingly, on June 4, 2024, EDC asked CDFW for a copy of the ICP, which must
include an analysis of a worst case oil spill. (See id. at Exhibit A.) Apparently, Sable provided
CDFW with a redacted version of the ICP that conceals information regarding a worst case spill,
the condition of the pipeline (including wall thickness and insulation), and charts showing
pipeline segments and connections (the “Redacted Information™). When CDFW rejected Sable’s
request to accept the proposed redactions, Sable filed this lawsuit.

III. APPLICABLE LAW

A. Standard for Issuing a Preliminary Injunction

“In deciding whether to issue a preliminary injunction, a trial court weighs two

interrelated factors: the likelihood the moving party ultimately will prevail on the merits, and the
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relative interim harm to the parties from the issuance or nonissuance of the injunction.” (Hunt v.
Super. Ct. (1999) 21 Cal.4th 984, 999.)

Importantly, “[t]he burden is on the party seeking the preliminary injunction to show al//
of the elements necessary to support issuance of a stay.” (Saltonstall v. City of Sacramento
(2014) 231 Cal.App.4th 837, 856 (emphasis added).) Hence, a trial court may deny an
application for a preliminary injunction if the moving party fails to establish either the potential
merit or interim harm factor. (See Tulare Lake Canal Co. v. Stratford Pub. Util. Dist. (2023) 92
Cal.App.5th 380, 403 (““An order denying an application for a preliminary injunction should be
affirmed if the trial court correctly found the moving party failed to establish either of the
interrelated factors.”).)

B. Sable’s Burden in a Reverse-PRA Action

“[T]he PRA was enacted for the purpose of increasing freedom of information by giving
members of the public access to records in the possession of state and local agencies.” (Los
Angeles Cty. Bd. of Supervisors v. Super. Ct. (2016) 2 Cal.5th 282, 290.) Such “access to
information concerning the conduct of the people’s business,” our Legislature declared, “is a
fundamental and necessary right of every person in this state.” (Gov. Code, § 7921.000.)

Nonetheless, the PRA “includes numerous exemptions that permit public agencies to
refuse disclosure of certain public records.” (lloh v. Regents of Univ. of Cal. (2023) 87
Cal.App.5th 513, 523.) However, “the exemptions from disclosure provided by [the PRA] are
permissive, not mandatory: They allow nondisclosure, but do not prohibit disclosure.” (/d. at
524 (quoting Marken v. Santa Monica-Malibu Unified Sch. Dist. (2012) 202 Cal.App.4th 1250,
1262).) “In other words, a government agency has the discretion to invoke an exemption under
[the PRA], but is not required to do so.” (Amgen, Inc. v. Health Care Services (2020) 47

Cal.App.5th 716, 732.)
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If an interested party wishes to prevent an agency from disclosing records, it may bring a
mandamus action to enjoin the agency (i.e., a “reverse-PRA action™). (See Marken, 202
Cal.App.4th at 1266.) However, “[bJecause mandamus cannot be used ‘to control an exercise of
discretion,” [Marken, 202 Cal.App.4th at 1266], a party bringing a reverse-CPRA action must
show . .. that the government agency lacks discretion to disclose.” (Amgen, 47 Cal.App.5Sth at
732.). Thus, appeals to PRA exemptions — or any other discretionary exemptions — cannot
sustain a reverse-PRA action. (See id.) Instead, the petitioner “must show disclosure is
‘otherwise prohibited by law.”” (/d. (quoting Marken, 202 Cal.App.4th at 1271); see also Gov.
Code, § 7921.500.) Sable fails to do so.

IV. ARGUMENT

A. Likelihood of Prevailing: Sable Has Not Cited Any Law that Prohibits Disclosure.

Indeed, Sable appears to “misapprehend[] the limited nature of a reverse-[|PRA action.”
(Marken, 202 Cal.App.4th at 1270.) In support of its claim, Sable cites four discretionary
exemptions found in federal law that loosely concern “national security.” It also cites, via
Government Code section 7927.705, the “trade secret” privilege found in Evidence Code section
1060. But none of these authorities actually prohibit disclosure of the Redacted Information.
Thus, Sable has not established, as it must, that it is likely to prevail on the merits of its claims.

1. The Federal Exemptions Sable Cites are Discretionary and Inapplicable.

Sable contends that “[t]he PRA exempts from public disclosure information that is also
exempted from disclosure under federal law.” (Application, p. 14). Perhaps. (See Gov. Code, §
7927.705.) But again, Sable misunderstands its burden here. None of the cited exemptions
prohibits the disclosure of information. Nor, per their plain language, would they even apply to

the Redacted Information. Thus, they cannot sustain Sable’s reverse-PRA action.
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a. Freedom of Information Act (“FOIA”) Exemptions: 5 U.S.C. § 552(b)(3)
& (D)(N(F

Like PRA exemptions, “the exemptions to [FOIA] are permissive rather than
mandatory.” (Crumpton v. Stone (D.C. Cir. 1995) 59 F.3d 1400, 1404; see also Chrysler Corp.
v. Brown (1977) 441 U.S. 281, 293 (“Congress did not design the FOIA exemptions to be
mandatory bars to disclosure.”).) Thus, “[i]f an exemption applies, the agency may withhold the
information, although FOIA itself does not require an agency to do so.” (/d.) For that reason
alone, the two FOIA exemptions that Sable cites cannot sustain its reverse-PRA action.

Moreover, the first of these two exemptions, 5 U.S.C. § 552(b)(3), is not truly in itself an
exemption. It just incorporates exemptions codified elsewhere in federal statute.! Thus, it
cannot be said to exempt — much less prohibit — the disclosure of the Redacted Information.

Asto 5 U.S.C. § 552(b)(7)(F), it only exempts “records or information compiled for law
enforcement purposes,” and only “to the extent that the production of such law enforcement
records or information . . . could reasonably be expected to endanger the life or physical safety of
any individual.” CDFW is not a law enforcement agency. And an ICP, including the
information therein, is submitted to CDFW not for law enforcement purposes, but to ensure that

the operator of an oil facility has an adequate plan in place to respond to a spill.

b. 6 U.S.C. § 673(a)(1)(A)

The next provision on which Sable relies states, in its entirety, the following:

(1) Notwithstanding any other provision of law, critical infrastructure information
(including the identity of the submitting person or entity) that is voluntarily
submitted to a covered Federal agency for use by that agency regarding the
security of critical infrastructure and protected systems, analysis, warning,

! The only other federal statutes that Sable cites are 6 U.S.C. § 673(a)(1)(A) and 49 U.S.C. § 60138(a)(2)(D),
discussed below. To the extent 5 U.S.C. § 552(b)(3) incorporates those exemptions, it does not require an agency to
invoke them. (See Crumpton, 59 F.3d at 1404.) Nor do they independently prohibit disclosure here.

10
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interdependency study, recovery, reconstitution, or other informational purpose,
when accompanied by an express statement specified in paragraph (2) —

(A) shall be exempt from disclosure under section 552 of Title 5 (commonly
referred to as the Freedom of Information Act [(“FOIA™)].

(6 U.S.C. § 673(a)(1)(A).)

As is evident from the statutory language, this provision merely vests federal
agencies with the discretion to withhold certain “critical infrastructure information” in the
event it is requested under FOIA. (See also 5 U.S.C. § 552(b)(3) (incorporating into
FOIA certain exemptions found elsewhere in federal statutes).) But it does not purport to
prohibit the disclosure of such information.

In any event, this provision is plainly inapplicable here. CDFW, of course, is not
a “covered Federal agency.” (See 6 U.S.C. § 671(2) (“The term ‘covered Federal agency’
means the Department of Homeland Security.”).) Nor can the facilities at issue here —
failed, corroded, and ten-years dormant — be considered “so vital to the United States”
as to constitute “critical infrastructure.” (See 42 U.S.C. § 5195¢c(e) (per Sable, supplying
the definition of “critical infrastructure).) Not to mention, Sable’s ICP was not, to
EDC’s knowledge, accompanied by the requisite section 673(a)(2) statement. (See
Standing Rock Sioux Tribe v. U.S. Army Corps of Engineers (D.C. 2017) 249 F.Supp.3d
516, 520 (finding that this exemption did not apply to documents submitted without a
section 673(a)(2) statement).)

C. 49 U.S.C. 60138(a)(2)(D)

Sable’s reliance on this provision is likewise misplaced. Regarding spill response plans,
it states:

(a) The Secretary of Transportation shall —

11
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(2) provide upon written request to a person a copy of the plan, which may
exclude, as the Secretary determines appropriate —

(D) the specific amount and location of worst case discharges . . . including
the process by which an owner or operator determines the worst case
discharge.

(49 U.S.C. § 60138(a)(2)(D) (Emphasis added.).)

Plainly, this provision allows, but does not require, the withholding of certain information
found in response plans that are submitted to PHMSA. Again, though, nothing in this provision
prohibits the disclosure of information. Moreover, it specifically applies to the Secretary of
Transportation; any limitations on disclosure would not directly apply to CDFW.

Accordingly, none of the four federal exemptions that Sable cites require CDFW to

withhold the Redacted Information, and thus cannot sustain Sable’s reverse-PRA action.?

2. Sable Fails to Show that the “Trade Secret” Privilege Can Prohibit
Disclosure.

b

That leaves Sable with Evidence Code section 1060, the only other possible “exemption’
that Sable cites in its Application. Notably, Sable only raises Section 1060 — the “trade secret”
privilege — as to categories (2) and (3) of the Redacted Information.

As an initial matter, Sable invokes Section 1060 via Gov. Code section 7927.705, which
it mistakenly refers to as the PRA’s “catchall exemption.” Unlike the catch-all exemption, which
is codified at Gov. Code section 7922.000, “[Gov.] Code section 7927.705 is ‘not an independent

exemption’ to disclosure.” (First Amendment Coalition v. Superior Court (2023) 98 Cal.App.5th

2 Perhaps realizing as much, Sable appears to suggest that, where a discretionary federal exemption applies, the PRA
requires a California state agency to withhold a record. (See Application, p. 14.) To the extent it does so, Sable
cites no authority for its “hail Mary” proposition. Such a tortured interpretation of the PRA is nonsensical, finds no
support in the language of the PRA, and conflicts with both federal and state precedent recognizing the permissive
nature of disclosure exemptions. (See Chrysler, 441 U.S. at 293 (“Congress did not design the FOIA exemptions to
be mandatory bars to disclosure.”); Amgen, 47 Cal.App.5th at 732 (holding the same as to PRA exemptions); see
also Williams v. Superior Court (1993) 5 Cal.4th 337, 351-52 (disapproving interpretations of the PRA that
incorporate criteria from federal exemptions).) Plus, none of the cited exemptions apply here, as explained above.
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593, 602 (quoting Copley Press, Inc. v. Superior Court (2006) 39 Cal.4th 1272, 1283).) It
merely incorporates into the PRA exemptions found elsewhere in federal and state law,
“including,” as relevant here, “provisions of the Evidence Code relating to privilege.” (Gov.
Code, § 7927.705; see also First Amendment Coalition, 98 Cal.App.5th at 602.) Thus, to the
extent Sable raises Gov. Code section 7927.705 as an independent basis for its reverse-PRA
action, it misses the mark.

Returning to Section 1060, Sable’s reliance on this evidentiary privilege is misplaced for
at least three reasons.

First, our appellate courts have expressly doubted that Section 1060 can be invoked in a
reverse-PRA action. As the court in Amgen explained,

It is not clear to us that the trade secret evidentiary privilege is a broad prohibition

on disclosure akin to the constitutional right to privacy or the statutory protection

for peace officer personnel records. Evidentiary privileges as a general matter

apply in a ‘[p]roceeding,’ [as] defined in [] Evidence Code [section 901] . . ..

[Citations.] We are not aware of any authority holding that the trade secret

evidentiary privilege bars the government from disclosing information outside of

the context of a ‘proceeding’ . . ..

Although the Legislature expanded the reach of the evidentiary privileges by

incorporating them into the []JPRA as exemptions, those exemptions, like all

exemptions under [the PRA], are not mandatory. Thus, while incorporation of the

evidentiary privileges into the [[PRA grants the government additional

discretionary bases to refuse disclosure, it does not necessarily follow that the

Legislature intended to allow third parties to assert those privileges outside the

context of a ‘proceeding’ to prohibit the government from disclosing information

subject to those privileges.

(Amgen, 47 Cal.App.5th at 732-33.)

Interestingly, Sable itself appears to implicitly recognize that Section 1060 cannot
prohibit disclosure here. Indeed, Sable never actually claims that Section 1060 prohibits
disclosure; it only claims that the privilege applies so as to “exempt [disclosure] under the

PRA.” (Application, p. 17-18 (Emphasis added.).)
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Accordingly, whether Section 1060 can prohibit disclosure is, at best, an
uncertain proposition, which is insufficient to warrant injunctive relief. (See Law Sch.
Admission Council, Inc. v. State of Cal. (2014) 222 Cal.App.4th 1265, 1300 (reversing a
preliminary injunction order in part because the petitioner’s “likelihood of prevailing on
the merits . . . [was], at best, an uncertain proposition’).)

Second, ““the party claiming the [trade secret] privilege has the burden of
establishing its existence.” (Bridgestone/Firestone, Inc. v. Super. Ct. (1992) 7
Cal.App.4th 1384, 1393.) Sable has failed to show that categories (2) and (3) of the
Redacted Information include “trade secrets,” as Sable defines the term.

Per Sable, the applicable definition of “trade secret” here is found in Civil Code
section 3426.1(d). (Application, p. 18; see also Amgen, 47 Cal.App.5th at 734 (applying
this definition to Section 1060).) Under that definition, “the test for a trade secret is
whether the matter sought to be protected is information (1) that is valuable because it is
unknown to others and (2) that the owner has attempted to keep secret.” (4Amgen, 47
Cal.App.5th at 734 (quoting DVD Copy Control Assn., Inc. v. Bunner (2004) 116
Cal.App.4th 241, 251).)

“[T]he first prong . . . recognizes the self-evident principle that a trade secret
must, in fact, be secret.” (/d.) Yet Sable fails to acknowledge that at least some of the
information it wishes to conceal is already in the public domain. For example, the
general location and specifications of the onshore pipelines — including their wall
thickness and insulation — were described in detail in PHMSA’s failure investigation
report. (See RIN, Exhibit A, p. 5 and Appx. E.)

Perhaps more fatal to Sable’s claim, however, is its striking lack of analysis here.

It merely states, in conclusory fashion, that: “This information has independent economic
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value to Petitioners due it its [sic] confidential nature and is not available to the public.”
(Application, p. 18.) But it fails to explain why its confidentiality provides any sort of
economic advantage. Without any such explanation, Sable has simply not carried its
burden of establishing that Section 1060 applies here. (See Bridgestone/Firestone, 7
Cal.App.4th at 1393.) Moreover, it is not readily ascertainable why the design and
specifications of a failed pipeline, retrofitted with ineffective technology, holds any value
by being kept confidential.

Third, the trade secret privilege is not absolute; it applies only to the extent that
invoking the privilege will not “conceal fraud or otherwise work injustice.” (Evid. Code,
§ 1060.) As explained in Part IV.B., infra, concealing information regarding the
pipelines’ vulnerabilities would “work injustice” by limiting the ability of the public to
meaningfully engage in a matter of profound public import.

Accordingly, even if Sable can invoke Section 1060 — a doubtful proposition, see
Amgen, 47 Cal.App.5th at 732-33 — it has not met its burden to show that it applies.’

In sum, then, Sable fails to direct us to a single authority that prohibits disclosure
of the Redacted Information. Thus, Sable has not shown it has a possible path to success
on the merits, much less a likelihood of prevailing, as required here. Accordingly, the
court ought to reject Sable’s Application solely on the merits factor. (See Tulare, 92
Cal.App.5th at 403; see also Aiuto v. City and County of San Francisco (2011) 201
Cal.App.4th 1347, 1355 (it is “well-established . . . that a preliminary injunction granted

without a showing of a likelihood of success on the merits is an abuse of discretion and

3 Sable also appears to suggest, in passing, that “trade secrets” are not “public records.” In doing so, it cites Gov.
Code section 7924.510, a PRA exemption, and Masonite Corp. v. Superior Court (1994) 25 Cal.App.4th 1045,
which applies the exemption. Sable misconstrues these authorities. Section 7294.510, which strictly concerns air
emission data, states only that “data that constitute trade secrets and that are used to calculate emission data are not
public records.” (Gov. Code, § 7294.510(d) (emphasis added).) Thus, it is irrelevant here.
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will be reversed.”); id. at 1361 (“Where there is . . . no likelihood that the plaintiff will
prevail, an injunction favoring the plaintiff serves no valid purpose and can only cause
needless harm.”) (emphasis in original) (citation omitted).)

B. Interim Harm: An Injunction Would Not Protect Against Any Immediate Harm,
But It Would Moot the Value of the Redacted Information to the Public.

It bears repeating that the court can — and should — reject Sable’s Application solely on
the merits factor. But Sable also fails to show that a balance of relative harms tips in its favor.

1. A Preliminary Injunction Would Deprive EDC and the Public of the
Opportunity to Meaningfully Participate in Many Public Processes.

The context in which the ICP arose is important to understanding the public interest here.
Sable is attempting to restart an aged, compromised pipeline system that already caused a
catastrophic oil spill. (RIJN, Exhibit C, p. 3.) And it intends to do so without remedying the
underlying issue that caused the 2015 spill; instead, it is seeking a waiver for the limited
effectiveness of the pipelines’ cathodic protection system. (See id. at Exhibit B, Appx. B & D.)
Unsurprisingly, if Sable proceeds, another spill is not a matter of if, but when. Indeed, according
to Santa Barbara County, we can expect a spill every year, and a rupture every four years. (See
Declaration of Ryan Smith, Exhibit C, p. 5.6-79.)

The Redacted Information contains critical information regarding the vulnerabilities of
the pipelines, their current state of disrepair, and the possible consequences of another oil spill.
Such information is vital, and in some cases necessary, for the public to meaningfully engage in
the public processes surrounding Sable’s restart efforts.

The need for the Redacted Information is perhaps most obvious in the ICP process itself,
which requires CDFW to review, and possibly approve, the ICP that Sable submitted. EDC
requested the ICP in part so it could independently review the accuracy of Sable’s claims therein

and its compliance with CDFW regulations. Of particular interest to EDC was Sable’s RWCSV
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estimates, which it had reason to suspect were inaccurate. (See Declaration of Jeremy Frankel,
Exhibit C (Sable claiming elsewhere that the RWCSV of its facilities is only one barrel).) If
EDC does not receive the Redacted Information before the ICP is approved, it cannot properly
review the ICP, and thus cannot provide meaningful public comment to CDFW. Recall that
CDFW failed to catch an omission in the previous ICP for these facilities, which ultimately
contributed to the 2015 catastrophe. (RJN, Exhibit A, pp. 3, 14.)

However, administrative review of Sable’s restart efforts is not just limited to CDFW.
Sable has requested various permits and approvals from several other agencies. (See Declaration
of Linda Krop, 9§ 12.) The Redacted Information is vital for informed public participation there
as well. For example, the California State Lands Commission (“CSLC”) is currently reviewing
applications to assign Exxon’s leases to Sable. CSLC has invited a wide range of non-
government organizations — including EDC — to submit comments regarding whether the
assignments are in the state’s “best interests.” (/d.; Pub. Res. Code, § 6005.) Information
regarding the current condition of the pipelines and possible consequences of a spill is, of course,
germane to that inquiry. In addition, OSFM is considering Sable’s application to restart the
pipelines, which requires determinations regarding the worst case discharge, risk analysis, and
ability to prevent as well as respond to a spill. (See Declaration of Linda Krop, § 12.)

As indicated above, the relevant importance of the Redacted Information to the public
largely depends on the timing of its disclosure; it has great value to the public before a restart
occurs, but comparatively little after. Per Sable, “[r]estart is expected in late third quarter 2024
or early fourth quarter 2024 — i.e., September or October. (RJN, Exhibit D, p. 2.) Thus, it is
imperative that the public can review the Redacted Information before then. A preliminary
injunction, however, would all but ensure that does not occur, depriving EDC and the public of

the opportunity to fully and meaningfully engage in the public processes surrounding the restart.
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Such harm would be particularly grave in light of the overwhelming public interest in the restart.
And it would be irreparable.

2. Sable Has Not Shown that Any Immediate Harm Would Result from
Disclosure.

Ironically, Sable cites the same possible harms that a restart would cause — namely, a
catastrophic spill — as reason why an injunction in its favor is necessary. Specifically, under the
guise of overstated “national security” concerns, it claims that disclosure would cause
“immediate and irreparable harm” to the national economy, public health, and, yes, even
wildlife. (Application, p. 13.)

But Sable’s argument is entirely premised on the idea that some “bad actor” will use the
Redacted Information, at an undefined point in the future, to sabotage the pipeline system. The
theory is too far-fetched and attenuated to warrant injunctive relief. (See East Bay Mun. Utility
Dist. v. Dep’t of Forestry & Fire Protection (1996) 43 Cal.App.4th 1113, 1126.) (“An
injunction properly issues only where the right to be protected is clear, [and] injury is impending
and so immediately likely as only to be avoided by issuance of the injunction.”).)

Moreover, it is unclear what details in the Redacted Information, if any, would create a
greater likelihood of sabotage. The pipeline system’s general location, specifications, and
vulnerabilities to corrosion are matters of general public knowledge. (See RIN, Exhibit A.) As
to location in particular, anyone can go on the PHMSA website and view a detailed map of the

route of the pipelines. (See https://pvnpms.phmsa.dot.gov/PublicViewer.)

Additionally, even if Sable was able to credibly connect disclosure to some imminent
attack, no cognizable public harm would occur. The pipelines are currently idle and empty of
oil, as they have been for nearly ten years. Indeed, despite Sable’s attempts to paint these

dormant facilities as “critical infrastructure,” an attack on the pipeline system at this time would
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have no discernable effect on public health, available oil reserves, or the “national economy.”

Sable also complains here again about the possible disclosure of “trade secrets.”
However, as discussed above in Part IV.A.2, supra, Sable has failed to actually establish the
existence of any “trade secrets,” or explain why their confidentiality gives it a competitive
advantage. The element of secrecy, also discussed above, bears on the issue of harm as well; as
noted, at least some of the information Sable wants concealed is already in the public domain.

In sum, Sable has failed to show that “injury is impending and so immediately likely as
only to be avoided by issuance of the injunction.” (East Bay, 43 Cal.App.4th at 1126.) Thus, a
balancing of possible interim harm here weighs heavily against injunctive relief.

V. CONCLUSION

Because Sable is unable to show that CDFW is prohibited by law from disclosing the
Redacted Information, and that the interim harm to Sable outweighs the harm to EDC and the

public, EDC requests that this court reject Sable’s request for a preliminary injunction.

Respectfully submitted this 15th day of August, 2024.

(akp

LINDA KROP

JEREMY FRANKEL

Attorneys for Real Party in Interest,
ENVIRONMENTAL DEFENSE CENTER
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PROOF OF SERVICE
(C.C.P. §§ 1013, 2015.5)
STATE OF CALIFORNIA, COUNTY OF SANTA BARBARA

I am a citizen of the United States and a resident of Santa Barbara County, California. [ am at
least eighteen years of age and not a party to this action. My business address is Environmental Defense
Center, 906 Garden Street, Santa Barbara, CA 93101.

On August 15, 2024, I served a copy of the foregoing ENVIRONMENTAL DEFENSE CENTER’S
OPPOSITION TO ORDER TO SHOW CAUSE REGARDING PRELIMINARY INJUNCTION
on the interested parties to this action as indicated below:

Cd by personally delivering it to the person(s) below:

X by e-mail or electronic transmission. I caused the document(s) to be sent from the server
GreenFiling, under the e-mail account of Linda Krop, lkrop@environmentaldefensecenter.org,
to the persons at the e-mail addresses listed below. I did not receive, within a reasonable time
after the transmission, any electronic message or other indication that the transmission was
unsuccessful.

Attorneys for Plaintiffs/Petitioners
Christian Marsh CMarsh@downeybrand.com
Brian Hamilton BHamilton@downeybrand.com

Attorneys for Defendant/Respondent
Matthew Goldman Matthew.Goldman@doj.ca.gov

(State) I declare under penalty of perjury that the foregoing is true and correct..

0] (Federal) I declare that I am employed in the office of a member of the Bar of this Court.

Executed on August 15, 2024, at Santa Barbara, California.

JEREMY F KEL

PROOF OF SERVICE
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