


10 the to ensure proper "coor-

betvveen the federal and 

with 

The tVllo-step process towards secur-

states are 

prepare programs that will 

manage, and conserve coastal resources. 19 The CZMA 

forth several areas concem that must be addressed 

In program. These for 
ofnaturahesources and water 2() The state's program 

must be "nnrc,ue'" Oceanic and 

branch of the U.S. 

state's program, the CZMA 
the federal govemment 

program.22 There are 
review: (1) 

of federal agency activities 

federal and 

those activities catTied out by a 

activities that must be approved by 

federal agencies. First, unlike proposed actions, which 

must be conducted in a manner consistent with a state's coastal 

program, a federal agency need only be "carried out in a 

manner which is consistent to the maximum 
with a state's program. The difference in language allows the 

federal some relief from the consistency 

ment; by contrast, must be found strictly consis-

tent with a state's coastal program. the CZMA provides 

that federal may proceed with a proposed activity even 
if a state finds the "",m!.nt to be inconsistent with its approved 

coastal program, whereas a state's objection to a private applica­
tion precludes the federal govemment from issuing a license or 

32 These distinctions demonstrate that although Congr'ess 

to encourage federal-state coordination and coop-

it was not willing to states veto authority over the 

actions or of federal 33 

INTERPRETING CZMA 

v. NARROW 

In 1981, the State of Cali-

fornia and several environmen­

Supreme 
rmed the valid­

jurisdiction 
ho reso·urces. 

tal groups sought consistency 

review of a federal oil and gas 

lease sale located in the Santa 

Maria Basin offshore Santa Bar­

bara County (Lease Sale 

The sale was proposed by the 

U.S. Minerals 

Service ("MMS"), the federal 

Iler 

maximum extent 

detem1i-

"a certification that the proposed 

the enforceable of the state's 
will be conducted in 

manner consistent with the program. The state then has the 
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with its coastal 

or to, the 

certification.30 
differences between review 

agency responsible for admin­
istering oil and gas leasing and 

development under OCSLA.J5 Califomia and the other plaintiffs 

were concerned that the lease sale could result in an oil 

that would threaten the southem sea otter.36 They asserted that 

this threat was inconsistent with the State's coastal manage­

ment program, The MfvrS, refused to allow the State 
to review the nn.n()"pfi lease sale for consistency review under 

the CZMA.37 

The district court and the Ninth Circuit Court of [UJlY""'" 

ruled in favor of the State of finding that the lease 
sale would affect the State's coastal zone and therefore required 

review by the State. However, the U.S. Supreme 

Court reversed. 39 The Court great reliance on the fact that 

the CZMA a "direct" effect on a state's coastal zone 

in order to the requirement. 40 The 
Court found that because the sale of an oil lease only allows 

'preliminary activities, '" and does not grant the 
to "full-scale exploration, development or production," 

it therefore could not result in a "direct" effect on the State's 

coastal zone,41 Instead, the Court out that under OCSLA, 

the subsequent of a exploration 
or ("DPP") could result 
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are 

over offshore 
that 

stated its intent that 

There have been further lease sales offshore California 
Interior v. 

unless 

environmental and socioeconomic effects of 
the coastal communities of Santa Bar-

Counties."" When the 
notified the lessees that the leases 

The Coastal Commission 

the 

with the State's coastal man-

Commission a coal i-
environmental groups hired the Environn,ental Defense 

Center evaluate the State's role in to the 
4, The EDC that the 1990 

with the State's coastal 

FALL 

At the in June the Coastal Commission 
with the EDC and voted to send a letter to MMS, demanding the 

The Commission noted a num­
including the close nUWll'Yl1t" 

of the leases to the ;\/1< .... .-»,.",,, Bay and Channel Islands National 

environmental circumstances, 
'",';.lvalIUC,U range of the southem sea otter, as well as 

standards.49 

MMS the Coastal Commission's request, and 

instead suspended the leases on November 1999.50 EDC 

the Commission to the in court, under the 
CZMA. On November 18,1999, the State of California, through 
the Governor, General and Coastal Commission, filed 

a lawsuit not the failure of MMS to allow the 

State to revie\v the lease under the but also 

the failure of MMS to conduct environmental review prior to 
the leases.51 The oil lessees intervened on behalf of 

the federal govemment, and the three eounties and ten 

environmental groups intervened on behalf of the State.52 

In their the state, environmentalists and counties 

that the lease should be reviewed by the 
state either under section of the CZMA as a federal 
agency action, or under section as private licenses 

federal agency approvaL The plaintiffs also 
that section 1456(c)(3)(B) ofthe CZMA, which nPfTCl",,,,rl 

to EPs and did not apply to the lease suspensions. 
MMS claimed that CZMA and National Environmental Policy 
Act review would when the oil compa­

nies submitted EPs and DPPs. MMS even made the hoc" 

that lease 

NEP A review. 

are categorically excluded from 

The district court MMS's arguments, that 
( I) MMS had failed to explain during the environmental review 

lease are excluded from environmental 
the 1990 CZMA amendments gave the State the 

to review the lease suspensions as a federal agency action 
under section 1456(c)(l) of the CZMA.53 The decision placed 

reliance on the 1990 amendments to the CZMA, 
out that the purpose of the 1990 amendments was to 

the Interior."54 Judge Wilken noted 

was amended to delete the word 

'" and that "Congress indicated in 

including direct effects which are caused by the activ­

ity and occur at the same time and place, and indirect effects 
which may be caused the activity and are later in time or far­

ther removed in distance but are still reasonably foreseeable. "'55 

the decision cited statement that the 1990 
amendments were intended '''to make clear' that the sale of oil 
and gas leases is to the CZMA;" and noted that all of the 

that the 1990 amendment of the CZMA stated oil 

and gas lease sales constitute federal agency activities subject to 
state the only question left was 
whether lease were also to state review. 

Wilken answered this in the 
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of the is a fed- tal Assessments and of No Impact" under 

cmTies out in the exercise of its review of future exploration and devel­
activities until submittal of EPs and DPPs,67 In She concluded: 

both 
substantial 
tt)r offshore 

controlied areas, "61 

a fed­
detenninations 

of these sus­
that affect the coastal zone, 

the MMS must the State 
the lease are con-

program, 

Wilken's rul­
the court reviewed 

!AI',rn,>nt offshore California, 

Santa Barbara oil The 
would trace the current framework 

EDC and the Natural Resources Defense Council filed a 
lawsuit under NEP A on behalf of several environmental orga­
nizations,6S In MMS submitted proposed "consis­
tency determinations" to the Coastal Commission pursuant to 
the CZMA, MMS claimed to address future activities 
that may occur on the when the Coastal Commission 

more specific infonnation and analysis of the effects 
of such MMS stated its refusal to conduct such 
an evaluation at this in the process. 

The court hearing on the NEP A claim and the Coastal Com-
rnission on the CZMA issue were scheduled one 

in August 2005, In each case, the environmental groups 
that MMS should not be allowed to defer review of future 

activities that may occur on the leases, EDC pointed out that 
NEPA tederal to consider not just the "direct 
eHects" of an but also the '"indirect which are 
caused by the action and are later in time or farther removed in 
distance, but are still foreseeable."69 the 

history of the 1990 
CZMA amendments supported 

should be gra11ted 
the same standard for 

. 
reVIew any 

The court followed with an activities 
may hav a direct 

timely review of activities that 
may affect the State's coastal 
resources. The environmental 
groups noted that without the 
suspensions, the leases would 

they 
the State should be allowed 
to consider the ful I range of 
impacts that may flow from such 
a decision, 

The court then concluded that 
s 

t effect on the 
coastal zone. 

On August 11, 2005, the 
Coastal Commission agreed that 
the scope of its review encom-

the 
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is 
lease sale, the very broad and teml effects 

resemble the effects of a sale 

the leases, This 
pYl~rp~~p'cl intent of 

oflease sales to 

the leases were under a 
that all activities on the leases 

MMS issued final Environmen-

all future activities on the leases.7o Accordingly, the Com­
mission unanimously objected to the consistency detenninations 
submitted MMS, The next Judge Wilken ruled from the 
bench that MMS "violated NEP A by failing to prepare environ­
mental of future exploration and development activi­
ties sunder the leases:m The Judge found not only that future 

activities on the leases are reasonably torese:eaIJle, 
but that the very purpose of the lease suspensions is to allow 
such activities. Accordingly, the Judge remanded the matter to 

that the agency must complete adequate NEPA 
of the lease suspensions, MMS appealed this decision 

and the case is currently pending before the Ninth Circuit Court 
of 

These decisions reflect the shared opinions of the legisla­
tive and branches of the federal government that coastal 
states should be granted the right to review any federal agency 
activities that may have a direct or indirect effect on the State's 
coastal zone, This integral to amend-
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ments CZMA confirmed the court's deci-
tln1her endorsed 

when it 
72 Although 

reView 

to review activities that may affect 
their coastal resources. this a in the 

lease 
all foreseeable 

muddied the waters in 2002. Under the Bush 
federal to revise the 

less than two years after the com-
were made in December 2000. The new 

5, appear to 
1990 as well as the 

the Federal 
characterizes OCS 
and states that "in 

would not be sub­
federal "n"c",h~''''H do 

did not authorize 

's 

OF POLITICAL 

high contiguous to the coasts of the 
the United States. subject its jurisdiction and 

Oil Spill: Retro-

(Ddacorte, 1972). 

Spill Heard 

2007 

contain activities with coastal the activities and coastal 
effects would be covered in a State's review of a previous lease 

an EP or a DPP."71 This appears to conflict with 
the 1990 CZMA which provide for early 
similar to so that even indirect effects shall be 
considered in the context of a federal activity. 

CONCLUSION 

As the comts have stated, the CZMA must be applied on a 
~p._."n1·_{"'QP basis. There are no exclusions from state cons is­

if the facts ofa particular case indicate that the pro­
",'1""1<" may result in a direct or indirect effect on a state's 

coastal zone, a determination or certification must 
be submitted to the state for review. Any limitations set forth in 
the CZMA must be implemented consistent with the 
intent of the Act itself. Thus, ifthe current or any future admin-

"m~mnr~ to on the 2006 regulations to limit state 

branch may be brought into the fray again to 
determine whether Congress's intent is being undermined. In the 
meantime, California and other coastal states should follow the 
1990 amendments to the CZMA and the court's interpretation of 
such as set forth in State v. Norton. 

t8 

l5 Clarke & Hemphill. supra note 9 (noting that the Santa Barbara oil spill led 
to the enactment of the National Environmental Policy Act of 1969 ("NEPA"), 
42 U.S.C §§ 4321 et seq. and the creation oftbe Environmental Protection 
Agency C'EP A")). 

" The CZMA defines the coastal zone as waters seaward of state title and own­
ership under the Submerged Lands Act, as well as Great Lakes waters. See 16 
USC § 1453(/) (2007). 

" 16 U.S.C § 1 456(a). 

" 16 U.S.C § 1456(c). 

I" See 16 U.S.C § 1452. Pursuantto 16 U.S.C § 1455. the federal government 
offered funding to help states prepare their coastal management programs. 

16 USc. 1452. 

Legislation. NOAA Office of Legislative Affairs website. http://www. 
legislative.noaa.gov/Legislationlczma.htmi (last visited Nov. 4,2007). 

16 U.S.C § 1456(c)(2007). See also Exxon Corp. v. Fischer. 807 F.2d 842, 
844 (9th Cir. 1987) (defining CZMA as "a mechanism for resolving conflicts 

between state coastal zone plans and federally-approved activities"). 

23 16 USC § 1456(c). 

16 U.S.C § I 456(c)(I)(A). 

15 16 U.S.C. § 1456(c)(I)(C). 

16 U.S.c. 1 456(c)(3)(A). 

16 USC § I 456ic)(3)(A). 

16 U.S.c. § 1456(c)(3)(A). 

16 V.S.C § 1456(c)(3)(B). 

JO 16 U.S.C § 1456(c)(3)(B)(ii). 

16 U.S.c. § I 456(c}(J )(A) (emphasis added). 

continued on page 86 
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